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FACTUAL BACKGROUND

John Donato, Jr., d/b/a Md Atlantic Industrial Co., filed
this chapter 11 case on June 15, 1994. The debtor owns and
operates fourteen separate commercial real estate properties, and
has noved to use the rents derived therefromas cash coll ateral
Two secured creditors, Starbare Il L.P. and Principal Mitual Life
| nsurance Conpany, have entered into consents allow ng the debtor
to continue to use the rents derived fromthe nortgaged
properties. Uni ted Jersey Bank, Mitual Benefit Life Assurance
Conpany, and Confederation Life Assurance Conpany have objected
to the debtor's use of the rents as cash collateral. Ei ght of the
debtor's fourteen properties are encunbered by the three
objecting creditors.

United Jersey Bank ["UJB"] and the debtor executed three
separate | oan transactions as foll ows:
Not e #1 Loan Amt. $935, 000. 00 Dat ed: 8/12/87

Secured by 1 Corbett Way (the "Eatontown Property"),

Eat ont own, New Jersey. Mortgage nodified on Septenber 1

1990 and as a part of the nodification the debtor executed
col l ateral assignnent of |eases to UJB.

Not e #2 Loan Ant. $200, 000. 00 Dated: 7/12/91



Second nortgage on the Eatontown property.

Not e #3 Loan Ant. $8, 490, 000. 00 Dat ed: 1/24/89
Secured by 72 Janes Way (the "Meridian Property"),

Eat ont own, New Jersey and by 585 Shrewsbury Ave.,

Shrewsbury, New Jersey.'!

The notes all matured on Decenber 31, 1993. UJB instituted
forecl osure proceedi ngs, and on May 3, 1994, obtained the

appoi ntnent of a receiver to collect the rents and operate the

properties.

MBL Life Assurance Corp. ["MBL"] holds three notes fromthe
debtor, which are secured by various properties as foll ows:

Not e #1 Loan Amt. $3, 420, 000.00 Dat ed: 6/1/88
Secured by 20 & 22 Meridian Road, Eatontown, NJ as well as a
col l ateral assignnent of | eases.

Not e #2 Loan Ant. $6, 000, 000. 00 Dat ed: 6/29/89

Secured by Cranberry Commons, 442-446 Rt. 35, Eatontown, NJ
as well as an assignnent of | eases.

Not e #3 Loan Anmt: $4, 185, 000. 00 Dat ed: 4/9/85
Secured by 2 Industrial Way West, Eatontown, NJ as well as
collateral assignnment of lessor's interest in |eases (loan
was originally nmade to CJ Devel opnent - property was
conveyed with nortgage to debtor, then to debtor's wfe,

t hen back to debtor).
On March 10, 1994, the debtor and MBL entered into a Consent

Order providing for the appointnment of a receiver for the

1" The Shrewsbury property is owned by Donato Construction,
a corporation whose principal shareholder is the debtor.
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properties. The Consent Order states that the rents had been
unconditionally and absolutely assigned to MBL and provi des that
the receiver will collect the rents and pay all obligations of
the properties. Thereafter, on May 11, 1994, the debtor and MBL

entered into a Consent Final Judgnent of Forecl osure.

Conf ederation Life Assurance Conpany ["Confederation"]
executed a single loan transaction with the debtor as foll ows:

Loan Amount $7, 800, 000. 00 Dat ed: 9/28/90

Secured by nortgage on 51 Janes Way and 6 | ndustrial Wy,

Eat ont own, New Jersey as well as a separate Assignnent of

Rents and Leases.

Confederation instituted a nortgage foreclosure action, and
on March 2, 1994, obtained the appointnent of a receiver for the
property.

ANALYSI S

11 U. S.C. 8363(a) defines cash collateral as "cash...or
ot her cash equivalents...in which the estate and an entity other
than the estate have an interest.” It is undisputed that the
rents are cash or cash equivalents in which the objecting

creditors have an interest. The debtor's notion requires this

court to determ ne whether a nortgagor/debtor has an interest in



rents derived fromthe nortgaged property follow ng the
appoi ntment of a rent receiver. The objecting creditors al
contend that the debtor no | onger held any interest in the rents
as of the date of the filing and thus the rents never becane
property of the estate.

Two prom nent cases fromthis district have addressed the

rents i ssue. Neither Mdlantic National Bank v. Sourlis, 141 B.R

826 (D.N. J. 1992) nor Inre Princeton Overlook Joint Venture, 143

B.R 625 (Bankr. D.N J. 1992), however, conpletely resolve the
i ssue presented here. Sourlis dealt with the question of whet her
rents constituted cash collateral, but focused on what actions,
if any, a secured creditor nust take to have its security
interest in rents continue post-petition. The court held that
upon recordation of a nortgage containing an assi gnnent cl ause,
the creditor had a perfected interest in the rents which
conti nued post-petition. Because the Sourlis court assuned that
the debtor had an interest in the rents and focused on the nature

of the creditor's interest, its holding is not dispositive of the

nature of the debtor's interest.

The court in Princeton Overl ook applied the Sourlis standard

to determine that the creditor's interest was perfected, and read
the assignment clause to be an absolute assignnment of rents
vesting title in the secured creditor. The secured creditor had
not obtained the appointnent of a receiver, however, and the
debtor retained the right to collect the rents. Since the debtor
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hel d a possessory collection interest in the rents, they becane
cash coll ateral under 8363(a).

There is no dispute that the three secured | enders here had
properly recorded their assignnments or that a receiver had been
appoi nted in each instance. That is, there is no allegation that
the creditors failed to perfect their interests or that the
debtor had a possessory interest in the rents. The issue
presented here goes one step beyond Sourlis and Princeton
Overl ook: when a creditor has properly recorded an assi gnnment and
t aken possession of rents, does the debtor retain an interest
that brings the rents within the definitions of property of the

estate and cash coll ateral ?

Section 541 of the Code defines property of the estate to

include "all legal and equitable interests of the debtor in
property as of the comencenent of the case". 11 US.C
8541(a)(1). Interests in property are determned by state | aw.

See, Butner v. United States, 440 U. S. 48 (1979). Therefore, the

court nust determ ne whether the debtor had any interest in the
rents under New Jersey law at the tine the debtor commenced its
case.

Judge Debevoise addressed this issue in an unpublished

opinion in Mtter of Gen Properties, No. ClV.93-4918, 1993 W

661700 (D.N.J. 1993). Judge Debevoise held that if the debtor
had any interest in the rents at the commencenent of the case,
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then the rents would be cash collateral under 8363(a). I n
determ ning whether the debtor had such an interest, Judge
Debevoi se | ooked to the | anguage of the assignnent. He concl uded
that the bankruptcy court had correctly determned that the
| anguage created an absol ute assignnent, which transferred title
of the rents to the secured creditor, and was therefore nore than
a nere lien on the rents. In addition, Judge Debevoise found
that since a receiver had been appointed prior to the filing of
t he bankruptcy petition, the debtor no |onger had a possessory
interest in the rents. Since the debtor had neither a | egal nor
possessory interest in the rents, they were not property of the

estate and were not cash coll ateral

For entirely different reasons, both the debtor and one of
the objecting creditors argue that, notwithstanding den

Properties, New Jersey | aw does not require this court to address

itself to the specific |anguage of the applicable assignnent.
Uni ted Jersey Bank argues that the specific | anguage of the

assignment is not controlling, citing Commerce Bank v. Muntain

View Village, Inc. 5 F.3d 34 (3d Gr., 1993) for the proposition

that title to assigned rents passes upon the debtor's default and

enforcenent by the nortgagee, and Stewart v. Fairchild-Baldw n

Co., 91 NJ. Eq. 86 (E. & A 1919) for the proposition that upon
default by the nortgagor, "the nortgagee's estate has all the
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incidents of comon law title". UJB contends that Stewart
establishes that New Jersey is a "title theory" state and thus

the Commerce Bank case should bind in New Jersey as well as

Pennsyl vani a.
The New Jersey Suprene Court, however, recently reaffirned
that New Jersey follows a lien theory of nortgages. The Court

st at ed:

The common law in New Jersey holds that a nortgagee is
entitled to possession of the nortgaged prem ses on default
of the loan secured by the nortgage. Except for that
common-law entitlement, New Jersey follows a "lien" as
opposed to a "title" theory of nortgages. Execution of the
nort gage does not convey to the nortgagee title that is
def easi ble on paynent of the secured debt, but rather
confers on the nortgagee a lien on the property that secures
the debt. Thus, on default, the nortgagee only has a
possessory interest, and ownership of the prem ses remains
subject to the nortgagor's equity of redenption

Chase Manhattan Bank v. Josephson, 135 N J. 209, 217-218
(1994) (internal citations omtted).

Bot h t he Josephson and Stewart cases invol ved forecl osure actions
on a nortgage w thout an independent assignnent of rents. The
New Jersey Suprenme court's |anguage in Josephson at |east
inplicitly overrules the | anguage cited by UIB fromthe Stewart
case and establishes that New Jersey is a "lien theory" state.

The holding in the Commerce Bank decision pertains only in title

theory jurisdictions, and accordingly does not dictate a result

in this case.



UJB also argues that the |anguage of the assignnent is
irrel evant because a nere pledge of rents coupled with the
default of the debtor and the appoi ntnent of a receiver divests
the debtor of any interest in the rents. In support of its

position, UJB cites the Court to Stanton v. Metropolitan Lunber

Co., 107 N.J. Eg. 345 (N.J. Ch. 1930) and In re Wiss, 66 F.2d

428 (3d Gr. 1933). The Court in Stanton held that title to the
rents had been assigned to the creditor upon the debtor's
default. However, the court in Stanton based its decision on a
reading of the assignnment clause in the nortgage. The Weiss
Court held that a conditional assignnent becane absolute
follow ng the debtor's default. Again, however, the Court based
its decision on a reading of the assignnment clause found in the
bond and nortgage. Neither case stands for the wunvarnished
proposition that the debtor |loses title upon the appointnent of

a receiver regardless of the | anguage of the assignnent.

The debtor correctly posits that New Jersey is a "lien
t heory" state. For that reason, the debtor al so contends that the
specific |language of the assignnment is irrelevant. The debtor
insists that viewed in context, all assignnents executed in
connection wth financing agreenents nust be construed as
security agreenents even where the docunent <clearly and
unequi vocal ly purports to transfer title. The debtor has not
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cited any authority for this proposition. In each of the cases
anal yzing the debtor's interest in rents cited, the court | ooked
to the | anguage of the assignnent at issue.

Wiile the debtor's argunent that such assignnents nust
necessarily have been intended as additional security for the
underlying financing carries a certain intuitive force, it also
makes sense that the parties executed an "Assignnent” rather than
a "Security Agreenment” for a reason. The | anguage of the
assignment may not be determnative, particularly where the
| anguage is anbiguous, but it is certainly evidence of the
parties intentions. Accordingly, this court wll look to the
specific language of the Assignnent carefully to determne
whet her the debtor retains an interest in rents. Absent
unequi vocal and unanbi guous | anguage reflecting that the parties
intended to transfer title to the rents, such assignnents wll be
construed as granting the assignee nerely a security interest.

This holding is consistent with the Seventh GCircuit's

decision in In re Century Investnent Fund VII Ltd. Partnership

937 F.2d 371 (7th CGr., 1991). The Century Investnent court noted

that Wsconsin, |ike New Jersey, follows a lien theory of

nortgages and thus the "general rule in Wsconsin [is] that the
nort gagee does not have the right to the rents and profits, even
t hough they have been assigned, wuntil he gains actual or
constructive possession or until a receiver is appointed.” Id. at

376. The court noted an exception to the general rule, however,
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and held that "inmediate transfer of the assignnment of rents on
default...is enforceable, albeit only when it is the clearly
expressed intention of the parties.” 1d. at 377. Wile the lawin
W sconsin is apparently sonmewhat nore devel oped on the question
of rents than the law in New Jersey, the Seventh Circuit's
decision to review the specific contractual |anguage of the
assignment in a lien theory jurisdiction translates nicely.

MBL' S ASSI GNVENT/ CONSENT ORDER APPQO NTI NG
RECEI VER/ CONSENT JUDGVENT OF FORECLOSURE

MBL al so urged that the |anguage of its assignnment was not
relevant, but based its argunent on the entry of the Consent
Order Approving the Appoi ntnent of the Receiver ["Consent O der"]
and the Consent Judgnent of Foreclosure ["Consent Judgnent"].
Both of these docunents were executed pre-petition. To the
extent that they supersede the assignnent in determning the
parties respective rights to the rents on the date the debtor
filed its petition, the Court will exam ne these docunents to
determ ne whether the debtor retained an interest in the rents.

Paragraph A. 1. of the Consent Order states:

Any and all past, present or future |eases of all or any

portion of the Mortgaged Properties, and all rents, incone,

proceeds, issues and profits arising therefromand coll ected
wth respect to the Mrtgaged Properties...have been
unconditionally and absol utely assi gned to Mut ual

Benefit....

See Exhibit L to Certification of Phillip Romano (enphasis
added) .
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No other language in either the Consent Order or the Consent
Judgnent even hints that the transaction was intended to be
anything other than a transfer of title. Based on the above
quot ed | anguage, the Court finds that the debtor had no interest
in the rents at the commencenent of the case. The debtor
transferred any interest it may have held in the rents under the
terms of the Consent Order. On the date it filed its petition,
the debtor had neither a possessory interest nor any remnaining
legal interest in the rents, and therefore the rents did not
becone property of the estate and are not cash collateral.

The debtor contends that the Third Crcuit's holding in

Mdlantic National Bank v. DeSeno, 17 F.3d 642 (3d Cr. 1994),

enables the debtor to nodify the Consent Judgnent. Since the
debtor may nodi fy the forecl osure judgnent, it argues, the debtor
retains an interest in the property and therefore an interest in
the rents. The debtor acknow edged at oral argunent, however
that rents could be sold or transferred i ndependent of ownership
rights. Thus, retaining an interest in the property does not
necessarily guarantee that a party retains an interest in the
rents.

In view of this holding, the court will not require the
receiver to turnover the rents under § 543.

CONFEDERATI ON' S ASSI GNVENT

The fourth unnunbered paragraph of Conf ederation's
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assi gnnent st ates:

[1]n order to induce the Assignee to nmake the Loan to the
Assignor and (a) to secure the paynent of the "I ndebtedness”
... and (b) to secure the performance by the Assignor of al

ot her obligations and covenants of the Loan Docunments, the
Assi gnor, for good and val uabl e consi deration, the receipt
of which is hereby acknow edged, does hereby bargain, sell,
transfer, assign, convey, set over and deliver unto Assi gnee
all right, title and interest of the Assignor in, to and

under any and all |eases, whether presently existing or
hereafter entered into, ... and all anendnents, extensions
and renewals of said leases, ... and all rents, incone and

profits which may now or hereafter be or becone due or ow ng

under the Leases, and any of them or on account of the use

of the Prem ses
See Exhibit Ato Certification of Jeffrey Love.

Portions of the above-quoted paragraph appear to convey
title to the rents to Confederation. |In addition, Paragraph #2
of the Assignnment states "This Assignment is absolute and
effective immediately."” However, the first two sentences of the
assignnment just as clearly indicate that the assignnent is not
absolute and the parties intended the assignnent to act as
security for the loan to the debtor.

When construing an anbiguous docunment, the court nust

construe the docunent agai nst the party who drafted t he docunent.

See Bouton v. Litton Industries, Inc. 423 F.2d 643 (3d CGr.

1970). The assignnment was prepared by Confederation and
therefore this court nust construe the assignnent against
Conf ederation. Based on the foregoing, this court finds that the
assi gnnment between John Donato, Jr. and Confederation was not

i ntended to be an absol ute assi gnnent and did not convey title to
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the rents to Confederation. The assignnment only created a
security interest in the rents and the debtor retained an
interest in the rents on the date it filed its petition. The
rents becane property of the estate and are cash coll ateral.

The debtor has certified that the fair market value of the
two properties encunbered by Confederation's nortgages 1is
approxi mat el y $9, 850, 000. 00. The debtor's certification indicates
that Confederation is owed approximtely $7,656,907.00 Thus,
according to the debtor's certification, there is approxi mtely
$2,192,093 worth of equity in the two properties. Confederation
has not presented any evidence regarding the value of the two
properties. In light of the evidence of a substantial equity
cushion, the debtor has net its burden of showng that
Confederation is adequately protected pursuant to 8363(0)(1).
Based on this finding, the debtor is authorized to use the rents
derived from51 James Way and 6 Industrial WAy properties in the
ordi nary course of its business.

Confederation also argues that its receiver should be
relieved from conpliance with §8543. Conf ederation has not
presented any evidence to support a finding that allowng its
receiver to remain in place would benefit the interests of
creditors. In the absence of any such evidence, the Court orders
the receiver for the 51 James Wy and 6 I ndustrial WAy properties

to turnover the rents in conpliance with 11 U S.C. 8543.
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UB' S SEPTEMBER 1, 1990
COLLATERAL ASSI GNMENT OF LEASES

The Septenber 1, 1990 Col | ateral Assignnent of Leases states
in pertinent part:

[ T] he Assignor for good and val uabl e consi deration, receipt
of which is hereby acknow edged, hereby grants, transfers
and assigns to the Assignee the entire lessor's interest in
and to those Leases...as shown on Exhibit A now existing
and pertaining to tenants at those certain prem ses owned by
Assi gnor ;

Together wth all rents, inconme and profits arising from
said Leases and renewal s thereof; together with all rents,
income and profits for the use and occupation of the
prem ses described in said Leases or in the Mortgage
hereinafter referred to and, at the option of the Assignee,
fromall Leases upon said prem ses which may be executed in
the future during the tinme of this assignnent;

THE ASSI GNMENT is made for the purpose of securing:

A The paynent of the principal sum interest and
i ndebt edness. . .

B. Payment of all other suns with interest thereon
becom ng due and payabl e to Assi gnee..

C. The performance and di scharge of each and every
obl i gation, covenant and agreenent of the Assignor..

The par agraphs quot ed above contain contradi ctory | anguage.
The first paragraph seens to absolutely assign all of the
lessor's interest in the |eases to UJB. However, the stated

pur pose of the assignnent is to secure the repaynent of the | oan
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made to the debtor

To hel p clarify whet her the assi gnnent was neant to transfer
title of the rents or whether it was only intended as additional
security for the loan, the court will conpare the |anguage in
UIB's assignnent with the assignnment provisions from both the

Princeton Overlook and den Properties decisions. The

assignnments in both of those cases exhibit an unequivocal intent
to transfer title to the rents to the |ender. In Princeton
Overl ook, for exanple, the assignnent clause stated, "it being
i ntended by Borrower and Lender that this assignnment of rents
constitutes an absolute assignnment and not an assignnent for

additional security only." Princeton Overlook at 631. In den

Properties, the assignnent transferred title to the |ender and

granted the debtor a revocable license to collect the rents.
Upon the debtor's default, the |license was revoked and t he debt or
retained no legal interest in the rents. The |anguage in UJB's
assignnent is not nearly as surefooted.

Based on the contradictory | anguage in the assignnent, the
Court finds that the Septenber 1, 1990 col |l ateral assignnent of
| eases gave UJB only a security interest in the rents. The
debtor retained an interest in those rents on the date the debtor
filed its petition and the rents constitute cash coll ateral.

The debtor has certified that the 1 Corbett Way property has
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a fair market value of $1,870,000. UJB contends the anount due
and owi ng under the first nortgage is approxi mately $872, 000 and
approxi mately $200, 000 under the second nortgage. UJB has not
presented any evidence of the value of the property. Based on
the evidence of a substantial equity cushion, the debtor has net
its burden of showing that UJB is adequately protected pursuant
to 8363(0)(1).

UIB'S JANUARY 24, 1989
ASSI GNVENT OF DEBTORS | NTEREST | N LEASES

UJB s January 24, 1989 assignnment contains al nost identical
| anguage to that found in the Septenber 1, 1990 assignnent. The
assi gnnent st at es:

For val ue received, Assignor hereby grants, transfers and
assigns to the Assignee the following |eases, hereby
warranting that the Assignor is the owner of the entire
Lessor's interest therein...;

Together with all rents, inconme and profits arising from
said | eases and renewal s thereof, if any, and together with
all rents, incone and profits due or to becone due fromthe
prem ses hereinafter described and fromall |eases for the
use and occupation of the said prem ses which are now in
exi stence or which may be executed in the future during the
termof this Assignnent;

FOR THE PURPOSE OF SECURI NG

1. Paynent of the indebtedness...

2. Payment of all other suns with interest thereon
becom ng due and payabl e to Assi gnee..

3. The performance and di scharge of each and every
obl i gation, covenant and agreenent of the Assignor..
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The January 24, 1989 assignnent, nuch |ike the Septenber 1,
1990 assignnent, failed to convey title of the rents to UJB. The
first paragraph sinply states that the assignor "grants,
transfers and assigns" the followng | eases to the assignee. The
assignnment then indicates its purpose is to secure the |oan
obl i gati ons.

Based on the foregoing, the Court finds that the January 24,
1989 collateral assignnment of |eases gave UJB only a security
interest in the rents. The debtor retained an interest in those
rents on the date the debtor filed its petition and the rents
constitute cash coll ateral

The debtor has certified that the 72 Janes Way property has
a fair market value of $1,473,000. UWB contends it is owed
approxi mately $2,246,000 on its nortgage but has not presented
any evidence as to the value of the property. Based on the
evidence, the Court finds that there is no equity cushion to
serve as adequate protection for the use of UIB' s collateral.

The use of cash collateral to pay the operating expenses of
the real property in question adequately protects the interest of
secured | enders, however, even where the creditor IS

undersecured. See e.qg., Inre Pine Lake Vill age Apartnent Co., 16

B.R 138, 143-144 (Bankr. S.D. Onio, 1990); Inre 499 W Wirren

Street Assoc., Ltd., 142 B.R 53,56 (Bankr. N.D.N. Y. 1992). The

debtor will accordingly be permtted to use the rents to pay the
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operating expenses of this property. Wthout an equity cushi on or
sone other form of adequate protection, however, the Debtor
cannot use the rents fromthe 72 Janmes Way property to maintain

ot her properties or for its general operating expenses.

UIB' S MOTI ON TO EXCUSE COVPLI ANCE W TH 8543

Finally, UWB has noved to allow G\NK Realty Corporation
remain in place as receiver for the subject properties. UJB
contends that the debtor has m smanaged the properties, and
therefore it is in the best interest of creditors that GK
continue to serve as receiver

UJB presented the testinony of Neil Betoff, the President of
GNK, in support of the notion to excuse conpliance wth 8543.
M. Betoff testified that problens existed at the properties at
the time of G\K' s appointnent: the parking lots had |ighting and
drai nage problens, and needed |ine painting; the buildings had
sone m nor roof | eakage; tenants were conpl ai ni ng about si gnage;
| andscapi ng had not been mai ntai ned; a nunber of the tenants were
behind in their rents; the debtors bookkeeping system fell far
short of the state of the art systemi npl enented by the receiver.

As further evidence of m smanagenent, UJB has all eged that
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the debtor converted rents belonging to UJB tendered in
connection with a settlenment with Ronstan Paper Co. ["Ronstan"].
The debtor released Ronstan, the only tenant at the Meridian
property, fromits obligations under a |lease in exchange for a
$100, 000. 00 paynent and the offset of $39,000.00 due to Ronstan
from Donato Construction. The debtor did not turn these funds
over to UJB after the receiver was appointed or even disclose
that such release had been negotiated. UJB contends that the
debtor's failure to turn over the nonies paid on account of
future rents constitutes a conversion which, conbined with other
evi dence of m smanagenent, warrants conti nuation of the receiver.

In response, the debtor has certified that one of the
primry reasons he was forced into Chapter 11 was that several of
his tenants had filed for bankruptcy protection thenselves. The
debtor contends that he nade accomodations to allow certain
tenants to pay rent in light of their own economc difficulties.
He contends that in the current commercial real estate market, a
| andl ord nust be flexible and nust adjust to econom c forces.
The debtor clains that he rel eased Ronstan fromits | ease because
Ronstan believed its |lease had termnated and was w thhol di ng
rent and threatening to vacate the prem ses. The debtor contends
that in order to prevent litigation and to insure that Ronstan
woul d remain a tenant, he settled the dispute by all ow ng Ronstan
arelease fromits | ease. The debtor understood the paynent from
Ronstan to be on account of prior rent arrearage. Since the
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debtor had nade its paynents to UJB despite Ronstan's past
defaults, it wused the paynment curing those defaults in the
ordi nary course of its business.

UIB has failed to neet its burden of showing that the
debtor has m smanaged the properties to the extent that the
receiver should remain in place. Al though the decision can be
questioned in hindsight, the debtor's choice to be flexible when
collecting rents was an exercise of business judgnent. The
decision to release Ronstan from its obligations under the
rel ease was not patently unreasonable in view of the threatened
litigation. The fact that the debtor allowed certain tenants to
pay rent according to their ability and allowed mnor repairs to
go unconpleted in tinmes of financial hardship does not constitute
sufficient cause to excuse conpliance with 8543: wunder that
standard, there would be virtually no comercial |andlord
eligible for turnover under 8543. Wile the court is sonewhat
troubled by the debtor's explanation for use of the Ronstan
rel ease funds, the Court is not wlling to find on the basis of
the record as it currently exists that the debtor converted rents
bel ongi ng to UJB.

Counsel for the debtor is directed to submt a formof order

conporting with this opinion.

KATHRYN C. FERGUSON
U. S. Bankruptcy Judge
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Dat ed:

July 22,

1994
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